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their government into hands of that eminent tribunal. Nor is
there in this view any assault upon the court or the judges. It is a
duty from which they may not shrink to decide cases properly
brought before them, and it is no fault of theirs if others seek to
turn their decisions to political purposes.

I do not intend to dispute the attitude of these dis
tinguished men. Nor is it necessary to do so. It is
sufficient to say that the Court is a permanent body,
respecting precedent and seeking consistency in its
decisions, and that therefore its view of the Constitu
tion, whether binding on the Executive and the legis
lature or not, is likely ultimately to prevail as accepted
law.,

'

I While it is important to mark out the exclusive field
of jurisdiction of each branch of the government,

! Legislative, Executive and Judicial, it should be said
that in the proper working of the government there must
be cooperation of all branches, and without a willing
ness of each branch to perform its function, there will fol
low a hopeless obstruction to the progress of the whole
government. Neither branch can compel the other to
affirmative action, and each branch can greatly hinder
the other in the attainment of the object of its activi
ties and the exercise of its discretion. The judicial
branch has sometimes been said to be the most power

ful branch of the government because in its decision
of litigated cases it is frequently called upon to mark
the limits of the jurisdiction of the other two branches.
As already noted, by its continuity and the consistency
of its decisions, the Court exercises much greater
power in this regard than the other two branches.
But it has no instruments to enforce its judgments, and
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if the Executive fails to remove the obstructions that
may be offered to the execution of its decrees and
orders, when its authority is defied, then the Court is
helpless. It may not directly summon the army or the
navy to maintain the supremacy of the law and order.
So if the judges of the Court were to refuse to perform
the judicial duties imposed by Congress, the object of
Congress in much of its legislation might be defeated.
And if Congress were to refuse to levy the taxes and
make the appropriations which are necessary to pay
the salaries of government officials, and to furnish the
equipment essential in the performance of their duties,
it could paralyze all branches of the government. The
life of the government, therefore, depends on the sense
of responsibility of each branch in doing the part as
signed to it in the carrying on of the business of the
people in the government, and ultimately as the last
resource, we must look to public opinion as the moving
force to induce affirmative action and proper team
work. The power over the purse is

,

however, prac
tically the greatest power, and that Congress exer
cises without control by either of the other branches.
Therefore when fear is expressed of the usurpation by
other branches and the thieving of jurisdiction by either,
we must keep in mind that the legislative power to
withhold appropriations is that which in the history
of constitutional government has always been the
most powerful agency in the defense of the people's
rights.
The true view of the Executive functions is

,

as I con
ceive it

,

that the President can exercise no power which
cannot be fairly and reasonably traced to some specific
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grant of power or justly implied and included within such
express grant as proper and necessary to its exercise.
Such specific grant must be either in the Federal Con
stitution or in an act of Congress passed in pursuance
thereof. There is no undefined residuum of power
which he can exercise because it seems to him to be in
the public interest, and there is nothing in the Neagle
case and its definition of a law of the United States,
or in other precedents, warranting such an inference.
The grants of Executive power are necessarily in general
terms in order not to embarrass the Executive within
the field of action plainly marked for him, but his
jurisdiction must be justified and vindicated by affir
mative constitutional or statutory provision, or it does
not exist. There have not been wanting, however, emi
nent men in high public office holding a different
view and who have insisted upon the necessity for an
undefined residuum of Executive power in the public
interest. They have not been confined to the present
generation. We may learn this from the complaint of
a Virginia statesman, Abel P. Upshur, a strict construc
tionist of the old school, who succeeded Daniel Webster
as Secretary of State under President Tyler. He was
aroused by Story's commentaries on the Constitution
to write a monograph answering and criticizing them,
and in the course of this he comments as follows on
the Executive power under the Constitution :

The most defective part of the Constitution beyond all ques
tion, is that which related to the Executive Department. It is
impossible to read that instrument, without being struck with the

loose and unguarded terms in which the powers and duties of the

President are pointed out. So far as the legislature is concerned,
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the limitations of the Constitution, are, perhaps, as precise and
strict as they could safely have been made ; but in regard to the
Executive, the Convention appears to have studiously selected

such loose and general expressions, as would enable the President,
by implication and construction either to neglect his duties or to
enlarge his powers. We have heard it gravely asserted in Congress
that whatever power is neither legislative nor judiciary, is of course
executive, and, as such, belongs to the President under the Constitution.
How far a majority of that body would have sustained a doctrine
so monstrous, and so utterly at war with the whole genius of our
government, it is impossible to say, but this, at least, we know,
that it met with no rebuke from those who supported the particular
act of Executive power, in defense of which it was urged. Be this
as it may, it is a reproach to the Constitution that the Executive
trust is so ill-defined, as to leave any plausible pretense even to the

insane zeal of party devotion, for attributing to the President of
the United States the powers of a despot ; powers which are wholly

unknown in any limited monarchy in the world.

The view that he takes as a result of the loose lan
guage defining the Executive powers seems exaggerated.
But one must agree with him in his condemnation of the
view of the Executive power which he says was ad
vanced in Congress. In recent years there has been
put forward a similar view by executive officials and
to some extent acted on. Men who are not such strict
constructionists of the Constitution as Mr. Upshur
may well feel real concern if such views are to receive
the general acquiescence. Mr. Garfield, when Secre
tary of the Interior, under Mr. Roosevelt, in his final
report to Congress in reference to the power of the
Executive over the public domain, said :

Full power under the Constitution was vested in the Executive
Branch of the Government and the extent to which that power

may be exercised is governed wholly by the discretion of the Execu
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tive unless any specific act has been prohibited either by the Con
stitution or by legislation.

In pursuance of this principle, Mr. Garfield, under
an act for the reclamation of arid land by irrigation,
which authorized him to make contracts for irrigation
works and incur liability equal to the amount on de
posit in the Reclamation Fund, made contracts with
associations of settlers by which it was agreed that if
these settlers would advance money and work, they
might receive certificates from the government engi
neers of the labor and money furnished by them, and
that such certificates might be received in the future
in the discharge of their legal obligations to the govern
ment for water rent and other things under the statute.
It became necessary for the succeeding administration
to pass on the validity of these government certificates.
They were held by Attorney-General Wickersham to
be illegal, on the ground that no authority existed for
their issuance. He relied on the Floyd acceptances in
7th Wallace, in which recovery was sought in the
Court of Claims on commercial paper in the form of
acceptances signed by Mr. Floyd when Secretary of
War and delivered to certain contractors. The Court
held that they were void because the Secretary of War
had no statutory authority to issue them. Mr. Justice
Miller, in deciding the case, said :

The answer which at once suggests itself to one familiar with the

structure of our government, in which all power is delegated, and
is defined by law, constitutional or statutory, is

,

that to one or both
of these sources we must resort in every instance. We have no
officers in this government, from the President down to the most

subordinate agent, who does not hold office under the law, with
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prescribed duties and limited authority. And while some of these,
as the President, the Legislature, and the Judiciary, exercise powers
in some sense left to the more general definitions necessarily incident
to fundamental law found in the Constitution, the larger portion
of them are the creation of statutory law, with duties and powers
prescribed and limited by that law.

In the light of this view of the Supreme Court it is
interesting to compare the language of Mr. Roosevelt
in his "Notes for a Possible Autobiography" on the
subject of "Executive Powers, " in which he says :

The most important factor in getting the right spirit in my

Administration, next to insistence upon courage, honesty, and a

genuine democracy of desire to serve the plain people, was my

insistence upon the theory that the executive power was limited

only by specific restrictions and prohibitions appearing in the

Constitution or imposed by Congress under its constitutional

powers. My view was that every Executive officer and above
all every Executive officer in high position was a steward of the

people bound actively and affirmatively to do all he could for the

people and not to content himself with the negative merit of keep
ing his talents undamaged in a napkin. I declined to adopt this
view that what was imperatively necessary for the Nation could
not be done by the President, unless he could find some specific
authorization to do it. My belief was that it was not only his
right but his duty to do anything that the needs of the Nation
demanded unless such action was forbidden by the Constitution
or by the laws. Under this interpretation of executive power I
did and caused to be done many things not previously done by
the President and the heads of the departments. I did not usurp
power but I did greatly broaden the use of executive power. In
other words, I acted for the common well being of all our people
whenever and in whatever measure was necessary, unless prevented
by direct constitutional or legislative prohibition.

I may add that Mr. Roosevelt, by way of illustrating
his meaning as to the differing usefulness of Presidents,
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divides the Presidents into two classes, and designates
them as "Lincoln Presidents" and "Buchanan Presi
dents." In order more fully to illustrate his division
of Presidents on their merits, he places himself in the
Lincoln class of Presidents, and me in the Buchanan
class. The identification of Mr. Roosevelt with Mr.
Lincoln might otherwise have escaped notice, because
there are many differences between the two, presumably
superficial, which would give the impartial student of
history a different impression. It suggests a story
which a friend of mine told of his little daughter Mary.
As he came walking home after a business day, she ran
out from the house to greet him, all aglow with the
importance of what she wished to tell him. She said,

"Papa, I am the best scholar in the class." The
father's heart throbbed with pleasure as he inquired,
"Why, Mary, you surprise me. When did the teacher
tell you ? This afternoon ? " "Oh, no," Mary's reply
was, "the teacher didn't tell me — I just noticed it
myself."
My judgment is that the view of Mr. Garfield
and Mr. Roosevelt, ascribing an undefined residuum
of power to the President is an unsafe doctrine and
that it might lead under emergencies to results of
an arbitrary character, doing irremediable injustice
to private right. The mainspring of such a view is
that the Executive is charged with responsibility for
the welfare of all the people in a general way, that
he is to play the part of a Universal Providence and
set all things right, and that anything that in his judg
ment will help the people he ought to do, unless he is
expressly forbidden not to do it. The wide field of
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action that this would give to the Executive one can
hardly limit. It is enough to say that Mr. Roosevelt
has expressly stated how far he thought this principle
would justify him in going in respect to the coal
famine and the Pennsylvania anthracite strike which
he did so much useful work in settling. What was
actually done was the result of his activity, his power
to influence public opinion and the effect of the pres
tige of his great office in bringing the parties to the
controversy, the mine owners and the strikers, to a

legal settlement by arbitration. No one has a higher
admiration for the value of what he did there than I
have. But if he had failed in this, he says he intended
to take action on his theory of the extent of the execu
tive power already stated. I quote from the same
book from which his other words are taken. Mr.
Roosevelt says :

In my own mind, I was already planning effective action, but
it was of a very drastic character, and I did not wish to take it
until the failure of all other expedients had rendered it neces
sary. ... I had definitely determined that somehow or other,
act I would, that somehow or other the coal famine should be
broken. To accomplish this end it was necessary that the mines
should be run, and if I could get no voluntary agreement between
the contending sides, that an arbitration commission should be

appointed which would command such public confidence as to

enable me without too much difficulty, to enforce its terms on

the parties. . . .********
Meanwhile the Governor of Pennsylvania had all the Pennsyl

vania militia in the anthracite region although without any effect
upon the resumption of mining. The method of action upon which
I had determined was to get the Governor of Pennsylvania to
ask me to keep order. Then I would put in the army under the
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